
 

 

The Michigan Land Title Association urges title agents to work closely with their underwriter when handling REO 

properties or transactions sold out of REO where the foreclosure evidenced by the chain of title was done in the name of 

MERS. After an initial analysis, it appears that these properties will need to be re-foreclosed.  

 

The Michigan Court of Appeals issued a ruling in Residential Funding v Saurman & BofA v Messner that challenges the 

validity of foreclosures by advertisement done in the name of MERS. The case ruled that MERS does not have standing 

to institute foreclosure proceedings in Michigan because it is neither an owner of the indebtedness nor a servicing agent. 

As such, the court held that the foreclosure was void from the beginning.  

 

Several underwriters in Michigan issued bulletins indicating that properties where the foreclosure was done by and in the 

name of MERS are uninsurable at this time. If a property has already been sold out of REO and an owner’s policy of title 

insurance was purchased by the REO buyer, generally the underwriters will continue to insure the property unless there 

is knowledge of a pending challenge to the foreclosure of the subject property. Going forward, the underwriters will 

require an assignment of mortgage from MERS to the lender seeking to foreclose in order to insure a property at REO 

and beyond. This assignment must be dated prior to the date of first foreclosure publication. 

 

The MLTA urges title agents to work closely with their underwriter when handling a transaction involving MERS. 

Involving the underwriter early on will ultimately better serve the customer as well because the requirements to insure a 

particular property can be communicated as much in advance as possible because the deal may not be able to proceed 

or the closing may be delayed until the property is re-foreclosed. 

 

A positive message to share with your customers is that this situation is one example of why owner’s title insurance is so 

important.  

 

Agents have reported they are receiving calls from clients who want to know if MERS was the foreclosing entity on the 

REO property that they purchased and what will happen if somebody challenges their ownership. Agents have been 

advised to:  

� Review the title file on the property to see if MERS was the foreclosing entity. It they were not, the agent can 

reassure their client that they have nothing to worry about.  

� If MERS was the foreclosing entity, the agent should remind the client about the value of the Owner’s Policy of 

Title Insurance that they purchased at closing. The property owner has nothing to worry about unless someone 

steps forward to challenge their title. In the event that this happens, the property owner should file a claim on 

their policy with the underwriter. The property owner should also be reminded that in this type of claim situation 

the title insurance underwriter will defend their ownership and handle the legal defense if one is necessary.  
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